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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

14th July‟2016 
 

TITLE APPEAL NO. 6/2012 
 

Sri Badal Das 

Son of (L) Radha Ballav Das 

Proprietor of Das Shoe Stores 

C/o Biva Shoe Store 

Ward No.2, NH 52 

Biswanath Chariali Town 

Mouza – Sakomatha, PS - Biswanath Chariali 

District – Sonitpur, Assam 

--- Appellant/ Defendant 

-Vs- 

 

Sri Baidyanath Paul 

Son of Ras Behari Paul 

Resident of Pavoi Road 

Ward No.3, Biswanath Chariali Town 

Mouza – Biswanath, PS - Biswanath Chariali 

District – Sonitpur, Assam 

 

     --- Respondent/ Plaintiff 

     
 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC is against impugned judgment and decree 

dated 05-03-2012 passed by the learned Munsiff, Biswanath Chariali in Title Suit No.5 

of 2010, decreeing partly the suit of the respondent/plaintiff, came for final hearing 

on 15-06-2016. 

 

Counsel for Appellant :  

Counsel for Respondent  :  
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JUDGMENT 

 

1.) This appeal has been preferred against the Judgment and Decree dated 05-03-

2012, passed by the learned Munsiff, Biswanath Charali, in Title Suit No. 5 of 2010, 

whereby the suit was decreed partly with cost. The suit was for recovery of 

possession of the suit room and premises, by evicting the defendant/appellant with 

his men and materials therefrom and for recovery of arrear rents, manse profits etc. 

 

Case of the Respondent/Plaintiff in the Original Plaint: 

2.) The respondent/plaintiff's case is that, the plaintiff is the owner of the suit-

room and the appellant/defendant rented the suit-room for the purpose of carrying 

shoe business from 01-02-78 on rental basis and one unregistered tenancy agreement 

was executed between Radahrani Das and Ras Behali Paul, however, the agreement 

was signed by the defendant instead of his mother Radahrani Das. Initially the rent 

was fixed at Rs.200/- per month which was subsequently enhanced upto Rs.800/- per 

month, payable within the 7th day of each month. That appellant/defendant paid the 

rents upto December‟2008 but defaulted since January‟2009. The respondent/plaintiff 

served notice to the appellant/defendant on 03-04-2010 to vacate the suit premises 

within 15 days from the date of receipt the notice by paying all the arrears of rents, 

but the appellant/defendant neither vacated the premises nor paid the rents.  Thus, 

the suit was filed, praying for eviction of the appellant/defendant from the suit 

premises and also payment of arrear rent.  

 

Case of the Appellant/Defendant in the Original Plaint: 

3.) Appellant/Defendant filed written statement and claimed that there is no cause 

of action for the suit, suit is not maintainable and is bad for defect of parties, etc. 

Appellant/Defendant claimed that he never defaulted in payment of arrear but the 

plaintiff/respondent didn‟t issue any rent receipt since January‟2009. He also claimed 
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that the plaintiff got sufficient accommodations for carrying his business and plaintiff 

with his evil motive tried to evict the defendant from the suit premises. The appellant/ 

defendant deposited the rents for the months of January-September‟ 2010 at the rate 

of Rs.800/- u/s 5(4) Assam Urban Areas Rent Control Act (herein after referred to as 

the „Rent Control Act‟). As such the defendant has not become defaulter and not liable 

to be evict from the suit premises. As such the defendant prayed to dismiss the suit 

with compensatory cost.  

 

4.) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

1) Whether there is any cause of action for the suit? 

2) Whether the suit is not maintainable? 

3) Whether the suit is bad for non-joinder and mis-joinder of necessary parties? 

4) Whether the defendant is a defaulter in respect of payment of rents to the 

plaintiff? 

5) Whether the plaintiff is entitled to get any relief or reliefs as prayed for? 

6) To what any other relief or reliefs the plaintiff is entitled to? 

ADDITIONAL ISSUE : 

7) Whether the suit premise is required for the plaintiff bonafide? 

 

5.) Upon the above issues both sides adduced oral as well as documentary 

evidences. Plaintiff examined himself as PW-1, PW-2 Anjan Das & PW-3 Paresh Paul 

and exhibited 6 documents.  Whereas defendant examined himself as DW-1, DW-2 

Budhindra Borah & DW-3 Mohan Saikia and exhibits 32 rent challans.   

 

Grounds for Appeal: 

6.) After hearing both the sides and going through the materials available on the 

record, the ld. Munsiff decreed the suit of the respondent / plaintiff. Being aggrieved 
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with the Judgment and decree passed by the trial court the Appellant/ defendant 

preferred this appeal. The general plea was taken that the Ld. Lower court erred in 

fact and law, misconstrued the evidence on record, and misconceived the provisions 

of the Rent Control Act. It was also claimed that the Ld. Lower court did not 

appreciate the documentary evidence adduced by the appellant mainly his letter 

dated 11-01-2010 to the respondent asking the rent receipts from January, 2009 to 

December, 2009. The Ld. Lower court also failed to appreciate the exhibited rent 

deposit challans from January‟2010 onwards. Therefore, the Ld. Lower court ought 

not to have held that the defendant/appellant was defaulter in paying rent within due 

time as per law. the Ld. Lower court in deciding Issue No.5 and 6 categorically held 

that the plaintiff is not entitled to get any other reliefs as the plaintiff failed to prove 

the exact amount from when he claimed the rent as due from defendant and rejected 

the claim of arrear rents, future rents and mesne profits, which the court rightly held. 

Thus, the plaintiff failed to prove the exact amount due from defendant towards rent, 

the Ld. Lower court ought not to have decreed the suit for eviction when the issue of 

defaulter was not conclusively proved by the plaintiff. Ld. Lower court ought not to 

have held that the suit premise is bonafide required by the plaintiff- respondent. That 

there are several tenants in several rooms of the plaintiff‟s RCC building of which suit 

premises is only one room thereof, and the plaintiff ought not to have pick and 

choose the defendant alone for the relief of eviction. The impugned judgment and 

decree cannot be sustained under fact, law and equity which has caused grave 

miscarriage of justice to the defendant/appellant.      

 

Contents of the Cross-Objection submitted by Respondent: 

7.) Respondent filed a cross-objection u/O.41 r.22 CPC and prayed that the Trial 

Court rightly held that the appellant was a defaulter, however, wrongly didn‟t grant 

decree of recovery of arrear rents of Rs.13,600/- only and future rents from the date 
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of filing of suit and mesne profits from the date of decree till recovery of possession. 

It was prayed that respondent had to suffer illegally due to non-granting of recovery 

of arrear rents, future rents & mesne profits. Hence, prayed that same be allowed by 

reversing that part of the decree. 

 

DISCUSSION, DECISION AND REASONS THEREOF : 

8.) I have gone through the record, perused both oral and documentary evidence 

forwarded and also minutely gone through the impugned judgment. From perusal of 

the grounds for relief and after hearing the arguments it is seen that the appellant is 

aggrieved by decision of ld. Trial Court in issue nos.4, 5, 6 & 7, therefore, this issues 

has been perused and discussed herein below.  

 

ISSUE NO.4: Whether the defendant is a defaulter in respect of payment of 

rents to the plaintiff? 

9.) This is the main claim of the respondent/plaintiff based on which eviction of 

the appellant/defendant from the suit-room was prayed for. 

 

Decision in the Impugned Judgment: 

10.) The ld. Trial Court went through the evidences of the witnesses and also the 

documents exhibited. He came to the conclusion that from the oral evidence of 

plaintiff witnesses the case of the plaintiff was supported and nothing contradictory 

arose which can show any doubt about the depositions of the each witness. 

Defendant-side also supported defendant-case in their examination in chief, however, 

during cross- examination DW-2 deposed that defendant did not tell him about the 

giving of rents to the plaintiff. DW-3 in his deposition that on what basis defendant 

gave rents to the plaintiff he doesn‟t know and he also doesn‟t know from when 

defendant didn‟t give rents.  
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11.) Ld. Trial Court also observed that the prime contentions of both sides are 

regarding the payments of the rents for the year 2009. Plaintiff claimed that the 

defendant failed to pay the rents of 2009 regularly, however, defendant contended 

that he paid the rents for the year 2009 regularly but the plaintiff failed to supply the 

rent received to him. From the oral & documentary evidences of both sides this fact is 

not clear before the court. Ld. Trial court held that defendant also failed to prove that 

he paid the rents for the year of 2009. 

 

12.) Ld. Munsiff further discussed s.5 (4) Rent Control Act and observed that the 

burden lies upon the tenant to prove the fact that he didn‟t default in payment of the 

rents. It was also observed that tendering of rents to landlord by tenant before 

depositing in the court by the tenant is required and in this case the defendant didn‟t 

tender the rents to the plaintiff before the depositing the rents to court and that there 

must be refusal on the part of the plaintiff to receive such rent. The defendant only 

deposited the rent to the court and such challans were exhibited before the court. So, 

it appears that mere depositing the rents to the court by the defendant without 

tendering the same to the plaintiff is not compliance with the Section 5(4) of the Act.  

 

13.)  Ld. Trial Court also referred to the decision of Hon‟ble Gauhati High Court in 

Sudhir Ranjan Dhar V/s Bikash Ghose reported in 2007 (2) GLJ 273, wherein it was 

held that, “When a tenant seeks to take shelter under the section 5(4) it is imperative 

to satisfies the court that he deposited due rent in court within time fallen due, 

together with process fees for service of notice upon landlord……mere proof of 

deposit the rent without adducing any evidence to show that deposited was made in 

terms of mandates of section 5(4), will not prove protection to tenant from eviction 

on the ground of defaulter.” Thus, ld. Munsiff held that the defendant merely 

exhibited the rent receipt of the year 2010 but the defendant side failed to call for the 

records under which such rent was deposited. But whether such rents were deposited 
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in time it is not proved by the defendant in this case.  

 

14.) Finally, coming to the question whether the defendant has been paying the 

rent during pendency of the suit and what is his liability, ld. Munsiff observed that 

liability of the tenant subsists all through the proceeding even when the matter is 

pending before the highest court. Tenant falling to discharge his duties at any stage 

during the pendency of any proceeding is liable to be evicted. In this case the 

defendant submitted rent-payment challans for the year 2010 only, however, no rent 

receipts submitted for the year 2011.  

 

15.) Thus, ld. Trial Court came to the conclusion that preponderance of probability 

favours the claim of the plaintiff. As such, it was held that defendant is a defaulter. 

This issue is answered in affirmative and in favour of the plaintiff.    

 

Argument Forwarded: 

16.) On behalf of the appellant the same things were reiterated as mentioned in the 

appeal memo. Ld. Respondent counsel argued that they have successfully proved that 

the appellant had defaulted in payment of the rent since Jan‟2009 and by simply 

stating that the landlord didn‟t give the rent receipts the tenant cannot absolve 

himself. It was also argued that the appellant never tendered the rents of 2010 or 

subsequent to him and without tendering rent to him first the appellant cannot go 

and deposits it in the Court. Ld. Counsel cited the decision of Hon‟ble Gauhati High 

Court in Jogesh Chandra Dey Vs. Monoram Saikia & Ors., (1988) 2 GLR 222, wherein 

it was held that depositing of rent in the Court without first tendering to the landlord 

is not in conformity with s.5(4) of Rent Control Act. A similar view was taken in the 

case of Nirmala Devi Choudhury LHs of Shankarlal Jajodia & Ors. Vs. Anandilal Jain, 

2006 (2) GLT 816, wherein it was observed that when a tenant deposited rent in the 

Court but neither proving the deposit of the rent in Court nor that such deposit was 
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made as consequence of refusal of the landlord to accept the same. Thus, defendant-

tenant has not discharged his burden u/s 5(4) of Rent Control Act.  

 

17.) Ld. Respondent counsel further argued that appellant submitted a few rent-

deposit challans in the court, however, same cannot be accepted as it is not as per 

the mandates of s.5 (4) of the Rent Control Act. He cited the decision rendered in 

Bikash Ghosh Vs. Sudhir Ranjan Dhar & Anr., 2007 (2) GLJ 273, wherein it was held 

that “a mere proof of deposit of rent without adducing any evidence to show that the 

deposit was made in terms of the mandates of s.5 (4) of the Act, will not provide 

protection to a tenant from eviction on the ground that he is a defaulter.”  Nityananda 

Dutta Vs. Anisul Haque & Anr., 2008 (2) GLT 364 was also cited where it was 

observed that if a tenant claims that landlord refused to accept the rent tendered, 

then he must deposit it in Court within a forthnight and prove the deposit accordingly. 

 

18.) Ld. Respondent counsel appellant neither tendered the rent to him nor 

deposited the same in the Court during pendency of suit and only a few challans for 

the year 2010 were submitted. Hence, he becomes a defaulter as per law. He cited 

the cited the decision of Hon‟ble Gauhati High Court in Ginia Devi Dhelia Vs. Ashish 

Debnath & Anr., (2015) 2 GLR 358, wherein it was held that, “If the tenant defaults in 

payment of rent even during the pendency of the suit, he would be liable to be 

evicted for being a defaulter.” A similar view was taken in Abdul Matin Choudhury Vs. 

Nilyananda Banik, 1997 (2) GLT 590 where it was held that the tenant is under the 

liability to pay rent even if proceeding maybe pending. If he defaults then he is liable 

to be ejectment. Same view was taken in Arunamayee Baishaya & Ors. Vs. Rabindra 

Kumar Bora & Ors., 2008 (1) GLT 421. 

 

19.) Ld. Respondent counsel argued that it is clear that the tenant is a defaulter 

since 2009 itself and liable to be ejected. 
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My Opinion: 

20.) I have gone through the evidences on record and the discussion of ld. Trial 

Court. Respondent/plaintiff led evidence to show that the appellant/defendant 

defaulted on paying the rent since 2009. Though the PWs were cross-examined but 

nothing could be elucidated that made the claim of the plaintiff not believable. On the 

other hand, the appellant claimed that he had paid the rents of 2009 but the 

respondent didn‟t issue the rent-receipts, thus, the burden was on him to prove it by 

way of oral evidence. However, perusal of the evidences of DWs shows that they are 

completely blank as to when the appellant gave the rent. Under the circumstances it 

appears that the defendant/appellant had not paid rent since 2009.  

 

21.) As to the rents paid in Court for the year 2010, defendant/appellant failed to 

prove the documents submitted and he also failed to prove that he had tendered the 

rent to the landlord and he refused and therefore, deposited in the Court. As 

observed from the different citations submitted by ld. Respondent counsel, it is 

essential that the appellant should prove the rents deposited in the Court and merely 

submitting the rent payment challan copies and marking them as exhibits doesn‟t 

absolve the appellant/defendant from proving it. Without calling for the concerned 

case it is not possible to decide whether notice was sent to respondent or not, 

whether appropriate fees were deposited or not, etc. In this regard the decision of 

Hon‟ble Gauhati High Court in Bikash Ghosh Vs. Sudhir Ranjan Dhar & Anr.(Supra) 

gives support to this view.  

 

22.) As to the payment of rent during for rest of till disposal of the suit, it is seen 

that rent payment challan for the period January‟2011 to July‟2011 has been 

submitted in the court but it has not been proved. There is no oral of documentary 

evidence to show if the rents has been tendered to the respondent for rest of the 

period or whether it has been deposited in the Court. This way also it appears that 
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the defendant/appellant defaulted in payment of the rent. 

23.) Thus, in view of the above discussion, I find no anomaly in the decision of the 

ld. trial Court and it is as per the provisions of law. Hence, the decision of the learned 

trial court is not interfered with.  

 

ISSUE NO.7: Whether the suit premise is required for the plaintiff bonafide? 

24.) This issue was framed because the bonafide need of the suit premises is one of 

the pleas which have been taken by the plaintiff side & the defendant denied that suit 

premises is required for the plaintiff, as the plaintiff already have accommodations for 

his business. 

 

Decision in the Impugned Judgment: 

25.) Ld. Trial Court observed that the evidences are clear that the defendant has 

two numbers of shops, one is the suit-room and another is some other place. On the 

other hand, the plaintiff had a rented shop which was guttered by fired and now he is 

running his business from a godown. This was not only supported by the evidences of 

plaintiff witnesses, but also by the defendant-witnesses, including the defendant. 

Therefore, in the light of all the aforesaid discussion the ld. Munsiff held the suit 

premises are required for the plaintiff bonafide use. As such this issue is answered in 

affirmative and in favour of the plaintiff.  

 

Argument Forwarded: 

26.) The stand taken by the appellant/defendant is that the respondent/plaintiff is 

victimizing him and singling him out and claiming bonafide requirement solely to evict 

him. As there are other tenants too, the appellant shouldn‟t have been singled-out. 

Ld. Respondent counsel argued that landlord best judge to decide his bonafide 

requirement and as the shop of the respondent was guttered out he needed a place 

to run his business and therefore required the suit-room. In support of his argument 
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ld. Counsel cited Division Bench decision in Dinesh Kumar Vs. Yusuf Ali, (2010) 4 SCC 

738, where it was observed that the landlord is the best judge to decide bonafide 

requirement. Another Division Bench decision was also relied on, same being 

Raghavendra Kumar Vs. Firm Prem Machinery & Co., AIR 2000 SC 534, wherein it 

was held that “It is a settled position of law that the landlord is best judge of his 

requirement for residential or business purpose and he has got complete freedom in 

the matter.” LD. Respondent counsel also argued that the appellant was not singled-

out and that particular room was required and therefore it was sought. The landlord is 

not required to ask each and every tenant to vacate the premises. Division Bench 

decision in A.K.Mukherji Vs. Prodip Ranjan Sarbadhikarya & Ors., AIR 1988 Cal 259 

was cited where the Hon‟ble Court subscribed to the view that if a landlord has 

several tenants and he makes a choice of a particular premise based on his 

requirement, if he has satisfactorily proved his reasonable requirement in respect of 

the premises occupied by the defendant-tenant, the fact that he has not proceeded 

against any other tenant cannot, by itself, militate against his claim for reasonable 

requirement. 

 

My Opinion: 

27.) It is seen that there is no ambiguity to the fact that the respondent/plaintiff‟s 

shop was guttered by fire and he is operating from a godown. It will be injustice if he 

is made to run his business from a godown when he has a place of his own and is 

bonfide required by him. Furthermore, in the previous issue it became clear that the 

appellant/defendant is also a defaulter tenant. Furthermore, as observed in 

A.K.Mukherji Vs. Prodip Ranjan Sarbadhikarya & Ors. (Supra), the landlord can 

proceed against any one of the tenant if that premises is required by him bonafidely. 

As appellant already have a similar shop in his own premises, as evident from the 
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evidences, he will definenly be prejudiced or harm brought to him. Hence, I find no 

anomaly in the decision of the ld. trial Court & his decision is not interfered with.  

 

ISSUE NO.5: Whether the plaintiff is entitled to get any relief or reliefs as 

prayed for? AND 

ISSUE NO.6: To what any other relief or reliefs the plaintiff is entitled to? 

Decisions in the Impugned Judgment: 

28.) Both this issues were decided in the light of discussions and decisions made in 

the issue No. 4 and 7. Ld. Trial Court opined that plaintiff is entitled to get a decree 

for eviction of the defendant from the suit land with his men and materials. However, 

it was held that the plaintiff is not entitled to get any other relief as the plaintiff failed 

prove the exact amount before the court which is due from the defendant. Hence, 

both the issues are decided partly in affirmative and in favour of the plaintiff. 

 

Argument forwarded: 

29.) Respondent side argued that when the court had decreed that the appellant is 

a defaulter, the court was wrong in not allowing recovery of arrear rents of 

Rs.13,600/- only and future rents from the date of filing of suit and mesne profits 

from the date of decree till recovery of possession. 

 

My Opinion: 

30.) Perusal of the evidences and the materials available on record, and also after 

hearing the arguments forwarded, I am of the considered opinion that when a tenant 

is declared a defaulter the Court is wrong in not decree payment of arrear rents. This 

leads to a situation where it appears as if Court is saying the landlord has a right to 

receive the rent but the Court chooses not to give it. There might be situations when 

the agreed rent is not clear, but this is not the case here.  
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31.) Evidences are clear that the payable rent was @ Rs.800/- per month. 

Evidences also shows that rent was not paid since January‟2009, even though the 

appellant/defendant claimed otherwise. Therefore, the appellant/defendant is now 

liable to pay arrear rent & future rent @ Rs.800/-.  

 

32.) When it comes to mesne profit it is essential to refer to the decision of Hon‟ble 

Apex Court in Marshall Sons & Co. (I) Ltd. Vs. Sahi Oretrans (P) Ltd. & Anr., (1999) 2 

SCC 325, wherein the Court had ordered the mesne profits which may be equivalent 

to the market rent. In Anderson Wright and CO., AIR 2005 SC 2457  their Lordships 

held that from the date of decree of eviction the tenant is liable to pay mesne profits 

or compensation for use and occupation of the premises at the same rate at which 

the landlord would have been able to let out the premises being vacated by the 

tenant. In M/s Atma Ram Properties (P) Ltd. Vs. M/s Federal Motors Pvt. Ltd., 2005 

(1) R.C.R (Rent) 1 the Hon'ble Supreme Court observed that, “Landlord-tenant 

litigation constitutes a large chunk of litigation pending in the Courts and Tribunals. 

The litigation goes on for unreasonable length of time and the tenants in possession 

of the premises do not miss any opportunity of filing appeals or revisions so long as 

they can thereby afford to perpetuate the life of litigation and continue in occupation 

of the premises…… why should a party having succeeded from the Court below be 

deprived of the fruits of the decree or order in his hands merely because the defeated 

party has chosen to invoke the jurisdiction of a superior forum…… the tenant having 

suffered a decree or order for eviction may continue his fight before the superior 

forum but, on the termination of the proceedings and the decree or order of eviction 

first passed having been maintained, the tenancy would stand terminated with effect 

from the date of the decree passed by the lower forum…… There is every justification 

for the appellate Court to put the tenant-appellant on terms and direct the appellant 

to compensate the landlord by payment of a reasonable amount which is not 
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necessarily the same as the contractual rate of rent…… the tenant is liable to pay 

mesne profits or compensation for use and occupation of the premises at the same 

rate at which the landlord would have been able to let out the premises and earn rent 

if the tenant would have vacated the premises. The landlord is not bound by the 

contractual rate of rent effective for the period preceding the date of the decree……” 

 

33.) In light of the above discussions I went through the materials available on 

record to finding any guiding stone for deciding the mesne profit. There is nothing on 

record to show what the market rate of such premises is presently. However, it is 

seen that the appellant/defendant is running a profitable business from the suit-

premise and the said premise was required by the respondent/plaintiff as he had to 

run his own business from a godown., Under the circumstances, the mesne profit @ 

Rs.50/- per day from the date of original decree. 

 

34.) Thus, the decision of the ld. trial Court in issue no.5 is partly reversed and it 

is held that he is entitled to get the arrear rent, future rent and mesne profits and 

mentioned in prior paragraphs. Rest of the decision of ld. Trial Court in issue no.5 is 

not interfered with. Decision in issue no.6 is also not interfered with. 

 

35.) In view of the above discussions and decisions, the impugned judgment and 

Decree dated 05-03-2012 passed by the learned Munsiff, Biswanath Chariali in Title 

Suit No.5 of 2010 is partially reversed in favour of the respondent/plaintiff. 

Rest of the Judgment and Decree dated 05-03-2012 is upheld.  

 

36.) Prepare a decree accordingly. 

The appeal is disposed of on contest. 

Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 
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Given under my hand & seal of the Court on the 14th July‟2016. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and transcribed be me : 

  

       

(J. K Muru) 

Steno.      

  

(Munmun B.Sarma) 

Civil Judge 
Sonitpur, Tezpur 




